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Authentication of Wills. 


The following argument on the question whether a will may not be au 
thenticated by the mark of the testatoris from the pen of Tuomas Wit- 
uiams, Esq. of Pittsburg. It was presented as his argument, before the 
Supreme Court in the case of Greenough vs. Greenough, at September 
term, 1849. The decisions in Cavatt’s appeal, Asay vs. Hoover, Hays vs. 
Harden, and Barr vs. Grabill, which hold a testator in making a will to 
greater strictness than would be required from the same man in the exe- 
cution of a deed of conveyance, are deeply regretted; and the desire of 
the Legislature to remedy the inconveniences resulting from the doctrine 
established by those decisions, produced the act of 27th January, 1848, 
declaring that all wills theretofore made, to which the testator had made 
his mark or cross, should be deemed valid. But we do not look with favor 
upon this exercise of power by the Legislature. The decisions made in 
Satterlee vs. Matthewson, Mercer vs. Watson, and other similar cases, 
have the merit of sustaining acts of Assembly, passed in support of equi- 
ties arising from the payment of money upon the footing ofa deed on con- 
tract. Underwood rs. Lilly, and Menges vs. Wertman, were also cases 
in which the acts of Assembly which were sustained, confirmed an equit- 
able title arising from the actual payment of money to the use of the party 
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290 AUTHENTICATION OF WILLS. 


who endeavored, against good conscience, to hold both land and money. 
But an act of Assembly which attempts to render valid, asa will, an in- 
strument of writing which the law, in its highest expounding forum, 
has pronounced void, stands upon a footing entirely different from that 
which sustains the cases referred to. So far as it operates upon cases in 
which the death of the alleged testator occurs after its passage, it destroys 
no vested right and may therefore stand without serious objection. But 
an act of Assembly passed after the death ofthe ancestor, and after the law 
has cast the inheritance upon his heirs, which without any equitable con- 
sideration to support it raises up an invalid instrument, and makes it valid, 
as a will, isin effect destroying vested rights.—lt is taking one man’s pro- 
perty and giving it to another; and would seem to stand under similar 
condemnation with an act to legitimate children after the death of the pa- 
rent, which has been condemned as taking away the vested rights of the 
legal heirs. Indeed, after the decision in Dale vs. Medcalf, we do not see 
how the act of 27th January, 1848, can operate in cases where the dece- 


dent expired before the statute was enacted. 
[Ep. Am. Law Journat. 


The questions presented in this case are whether a will 
executed by a mark is sufficient, within the act of 1833; 
and if not, whether the act of 1848, declaring such exe- 
cution sufficient by retrospection, is constitutional ? 

That the present will is not executed in conformity 
with the recent interpretation of the act of 1833, may, 
perhaps, be admitted. That this interpretation is howev- 
er in strict accordance with the past understanding of the 
provisions of that act, or with any thing that had been 
previously determined, either here or elsewhere, in rela- 
tion to the signification of the terms upon which its con- 
struction has been made to turn, or with any sound rules 
of construction or criticism, may, I think, with all possi- 
ble respect for the opinions of this Court, be very seri- 
ously questioned. 

The terms of the act of 1833 are, that “every will 
shall be in writing, and, unless the person making 
the same shall be prevented by the extremity of his last 
sickness, shall be signed by him at the end thereof, or by 
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some person in his presence and by his express direc- 
tion,” &e. 

The phrase, ‘‘ signed by him at the end thereof,” has 
been interpreted to mean subscribed with the name of the 
testator, and this too upon the ground that the act must 
receive a strict construction, in order to avoid that laxity 
which has led the English courts into a substantial repeal 
of their Statute of Frauds. 

The first remark which this reasoning suggests, is, that 
it involves a departure from the rule which favors the al- 
ienation of property by devise, as well as the other equal- 
ly well settled rule, which extends a liberal indulgence to 
the last solemn act of a dying man, and looks for his in- 
tentions, without regard even to his words, on the hu- 
mane presumption that he may be inops consilii at the 
period of its execution. The rigor of interpretation, 
which has been heretofore confined to the transactions of 
the strong, is now transferred to the testaments of the 
feeble, and an interest in lands may pass by an article of 
agreement, made on the fullest deliberation, with the sig- 
nature of a cross, while the same mark, at the end of a 
last will and testament, and under a statute with precise- 
ly the same phraseology, is held to be no signature at all ! 

Admitting, however, the propriety of the rule which 
requires a literal adherence to the terms of the statute, 
how would the present case stand under its application ? 

The verb “ to sign” signifies, according to the best 
lexicographers, “ to mark with characters, or with one’s 
name.” This is its present acceptation, and it may doubt- 
less, in common parlance, mean either the one or the oth- 
er. In strictness, however, the former is the more correct 
definition, because it is the more literal. It is, indeed, 
the original and primary signification of the word. The 
etymology of the term, corresponding as it does with the 
practice of earlier times, when either the seal or the sa- 
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cred symbol of the cross, the emblem of the christian 
faith, was adopted alike by the learned and unlearned, as 
if to add the sanetion of religion to the evidences of their 
contracts, proves it tobe so. In the latter and more mod- 
ern sense of a subscription, it is derivative, and to some 
extent perhaps figurative. It has come, in the progress 
of time, to be applied to that which is not, properly 
speaking, a mark, or in the sense of the Romans, a seal, 
but not however, to the exclusion of its original and ap- 
propriate use. Itis still employed in the liturgy of the 
Anglican church in its primitive signification. It occurs, 
in other instances in our statutes, and has never, so far as 
I am advised, been interpreted to mean any thing else, 
and I suppose it would even yet be holden in the courts 
of Pennsylvania, that the averment of a signature toa 
contract was well satisfied by the proof of a mark, wheth- 
er it were a written cross or a printed character. 

That such is the sense in which it has always been un- 
derstood by the courts and the profession in that country 
from which our language as well as our laws have been 
for the most part derived, will scarcely be denied. There 
has, indeed, been no period in the history of English lit- 
erature or law wherein the word has not been so used, or 
wherein it has been doubted that a mark was a sufficient 
signature, either to a deed or to a will, and no evidence 
of the legitimacy and universality of this notion could be 
stronger than the fact that when the question of the suf- 
ficiency of a seal in the latter case was first started, it was 
settled by the summary argument that the party might 
unquestionably have made his mark, and that as a seal was 
substantially the same thing, it was of course equally op- 
erative as asignature. 3 Lev. 1. 

It may be said with truth that the same idea prevails 
with equal universality amongst ourselves. In the case of 
a deed or an executory agreement in relation to lands, 
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under our statute of frauds, nobody has ever thought of 
questioning the sufficiency of a mark. In the case of a 
will the impression has been the same. There is no case, 
I think, in our reports, until the era of Cavatt’s appeal, 
wherein it has ever been hinted that a mark was not a 
sufficient signature to any instrument of writing whatever. 
The term has, on the contrary, been invariably so under- 
stood by the Supreme Court of this State. 

Thus in the case of Dunlop vs. Dunlop, 10 W. 155, the 
mark was called a signature, and no objection made to the 
will except on the score of the unconsciousness of the 
testator, which it would have been unnecessary to consid- 
er, if the mark had been supposed at that day to be no 
signature. And yet this case was decided as late as 1840. 
So too in the case of Stricker vs. Groves, 5 Whart. 397, 
which was decided about the same time, Judge Rogers re- 
marks, in delivering the opinion of the Court, that al- 
though the testator was disabled in his hands, ‘ there was 
nothing to prevent him from authenticating the paper by 
his mark.” 

Nor is this understanding confined to the period refer- 
redto. It still prevailsin the Supreme Court, as is shown 
in the case of Hays vs. Harden, 6 Barr 411, decided only 
two years ago, where it is assigned as a reason for admit- 
ting the proof of the hand writing of the subscribing wit- 
nesses, “that the will of a marksman who had attested it 
by the number of witnesses required, would inevitably 
be destroyed by the death of either of them,” although 
in the case of Asay vs. Hoover, reported in the previous 
volume, it is declared that a mark is insufficient under any 
circumstances ! 

There is more emphatic testimony however, as to the 
common understanding, in the remarkable fact that the 
Judges of this Court, even in the more recent cases, and 
while in the very act of repudiating the original significa- 
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tion of this term, betray unconsciously their own sense of 
the popular and professional understanding thereof, by 
borrowing in almost every instance, an additional phrase, 
in order to convey the idea which they have so recently 
annexed to it. Thus in Cavatt’s appeal, the Court say 
that ‘the case is deficient in the evidence necessary to 
show”’—not that it was “ signed” by the decedent, in the 
language of the statute — but “ that the decedent’s name 
was signed.” Soin Asay vs. Hoover, 5 Barr 21, “ the 
true construction is,”’ not that the testator must ‘ s#gn”’ in 
the words of the act, but “that he must sign by his own 
proper signature.’ So, too, in Hays vs. Harden, 6 Barr, 
the Chief Justice says that ‘to the provisions of 32 and 
34, H. 8, and the act of 1745, the statute has added an- 
other, partly borrowed from the English Stat. of Frauds, 
that it be signed at the end thereof “with the name of the 
testator by his own hand,’ &¢c., which is, by the way, an 
addition which the Legislature has not thought proper to 
make, and which, if it adds nothing to the law, was not 
required for purposes of explanation. 

The like phraseology is moreover employed by the 
counsel for the plaintiff in error in the present case, by 
way of explaining their meaning. Thus in the first par- 
agraph of the third page of the printed argument, they 
say, ‘‘ when the testator does not sign Ais own name, &c.,” 
and in the next following paragraph they hold precisely 
the same language. 

These remarks are quoted for the purpose of showing 
that we do not differ as to the popular signification of the 
word; that when the Judges of this Court wish to con- 
vey the idea of an autograph subscription, they find it ne- 
cessary to superadd the words “his name” to the word 
‘«sign,” in order to render themselves intelligible. If the 
word “ signed” implies, ex vi termini, a subscription of the 
name, the superaddition is manifest tautology. If it does 
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not, allow me to ask, with all possible respect, what au- 
thority there is for the interpolation—whether sucha 
dealing with the law is to be considered strict construc- 
tion, and whether it does not in effect amount to legisla- 
tion? 

But this novel interpretation is justified on two grounds: 
First to avoid the looseness of construction which has 
prevailed in the English Courts; and secondly, to pre- 
serve the characteristic mark of the testator. I propose 
to examine them in their order. 

The well settled rule of interpretation, as applied to 
statutes, is to look to the old law, the mischief and the 
remedy. Let us apply this test to the examination of the 
present question. 

The history and reasons for the enactment of the pres- 
ent law are to be found in the report of the Commission- 
ers on the Civil Code, made to the Legislature in 1832. 
They say in that Report that the framers of the act of 
1705 copied only parts of the statute of 29 Charles IL, 
omitting the forms of execution entirely, and that under 
the construction given to it, a paper was held to be a good 
will without signature, seal or attesting witnesses — and 
although not in the hand-writing of the testator. They 
remark moreover that the introduction of forms is not 
suited to the genius of our citizens; that they were not 
satisfied that it was necessary to require so many formal- 
ities as were prescribed by the Statute of Charles II. ; 
but that thinking some mode of authentication necessary, 
they suggest the signature of the party as the just medium 
between the extremes of the English Statute and our act 
of Assembly. For the purpose, however, of indicating 
the precise mischief, they proceed to say that the prin- 
cipal source of litigation had arisen out of the uncertain- 
ty in respect to the intention of the testator, and that 
whether the design was complete in itself often remained a 
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problem, because the signature of the testator was wanting. 
They put then also, by way of illustration, the case of a 
devise of a single tract of land by a man who had several 
tracts and several children, without a signature or sub- 
scribing witness, and suggest as a remedy “ the simple 
expedient of requiring the signature of the party on the 
ground thatit would show conclusively that it was a complete 
and finished act, and thus assimilate it to all other entire and 
concluded documents.”’ 

But this is not all. The same reason precisely for the 
alteration in the law is suggested by Judge Gibson, in the 
case of Hays vs. Hardin, 6 Barr, 411, where he says that 
‘‘the mischief was that as it was unnecessary for the tes- 
tator to have adopted the instrument after it was finished, 
or to have put the finishing stroke to it himself, it followed 
that memoranda for preparing a will, or rough drafts of 
unfinished dispositions, or indeed any scrap of testamenta- 
ry type found amongst a dead man’s papers, might be ad- 
mitted to probate. To correct this, the Statute of 1833 
enacts, &c. To the provisions of 32 and 34 H. 8, and 
the act of 1705, it added another, partly borrowed from 
the English Statute of Frauds, that it be signed at the 
end of it with the name of the testator by his own hand, or in 
case of necessity by the hand of some person expressly 
appointed by him.” The words in italies are, as already 
remarked, interpolated by the Judge. They do not occur 
in the Statute itself. 

The case may then be stated in a few words. The old 
law permitted a writing to be proved as a will without any 
signature at all. The mischief was that it might be a mere 
inchoate purpose, an incomplete, imperfect, and unexe- 
cuted intention. The remedy was to require a mark at 
the bottom, to show that it was a complete and finished 
act, and this was to be a “signing,” as before, but at the 
end of the instrument, in order to secure that object. 
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Now itis to be remarked that the construction of the 
word “signed” under the British Statute was well under- 
stood by the framers of this law; that no complaint is 
made of the insufficiency of a mark, or the abuses which 
might flow from it, although the practice was known to be 
general throughout this State, and that instead of substi- 
tuting the term subscription, or something equivalent, in 
imitation of the successful example of the Legislature of 
New York, (26 Wend. 341) in the place of the long peri- 
phrasis of a ‘“ signing at the end,” as they would doubt- 
less have done in that case, they adopted the precise lan- 
guage of the Statute, settled as it then was, with the mere 
super-addition of the phrase, ‘at the end thereof,” to 
correct the very mischief suggested by themselves, and 
admitted by Chief Justice Gibson to have constituted the 
reason of the enactment of the law. The interpretation 
now given however by the Supreme Court to this phrase 
overlooks and entirely disregards the sound and safe ele- 
mentary rule already referred to, goes far beyond the mis- 
chief, and operates as a surprise upon the people by en- 
tirely changing the well-known, and universally authori- 
zed and accredited signification of the verb “to sign.” 

Then as to the importance of the characteristic mark 
which the subscription of the name is supposed to fur- 
nish. 

If it were true that the character of the hand-writing 
would present a safer test than the mark, it might furnish 
an argument for the interference of the Legislature, in 
case the latter had proved to be productive of fraud, and 
become a subject of complaint. It would be no sufficient 
authority, however, to the Courts, for altering the signifi- 
cation of words, and putting into the Statute by construc- 
tion what was not there already. 

But it would not have the effect contemplated by the 
Court. The Statute requires the signature of the testa- 
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tor or some Other person in his presence, and by his ex- 
press direction, unless prevented by the extremity of his 
last sickness. ‘This means either that the testator may 
sign at any time, by the hand of another, or that he may 
do it only in extremity. If the former be the correct in- 
terpretation— and such is admitted in Cavatt’s appeal to 
be the true grammatical construction—then there is no se- 
curity at all from that quarter. If the latter, then the un- 
learned man cannot rake a will at all, except in extremis. 

But has not the importance of the characteristic mark 
been greatly over-rated? Does it afford any addition- 
al security? Is it so peculiar in its features with men who 
are not much in the practice of writing, as to be provable 
in even a majority of cases with any degree of certainty? 
Or does not the main security against imposition consist 
at last in the witnesses with whom the Statute has sur- 
rounded the bed-side of the sick and the dying, for the 
purpose of attesting the instrument? The Legislature 
intended no more than that the proof should be clear and 
morally conclusive —that the paper set up as a will was 
indeed the finished testament of the dying man. The 
provision was not introduced with a mere view to identifi- 
cation. The mechanical act of signing was intended for no 
other purpose than as an additional and unmistakable in- 
dex of a deliberate and settled purpose, an entire con- 
sciousness of what he was doing, and an absolute freedom 
from all undue contraint. 

If it be true, however, that the signing with the name is 
so imperatively required for the sake of the characteristic 
mark, what will be said of a case wherein the hand-writing 
of the testator is illegible, or a case wherein he should 
think proper to employ a signature consisting of printed 
letters, or the hand-writing of another man? Either of 
these would be as sufficient signing under the Statute of 
Frauds, but would not be good in the case of a will, al- 
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though it would be unquestionably a signing with his own 
proper name. 

The first of the contingencies suggested has already 
occurred in the case of Hays vs. Harden, reported in 6, 
Barr, 412. There the name of the testator, who was 
never known to have written on any former occasion, was 
so entirely illegible, that the learned and sagacious Cham- 
pollion himself could have made nothing out of it, and 
that it amounted in substance to no more than amark. I 
have referred already to this case, for the purpose of show- 
ing that a mark is there distinctly admitted to be asufficient 
signature. I quote it again to show an equally distinct 
admission that the object of the Legislature was not to 
secure the signature of the name asa characteristic mark. 
The Chief Justice says, in the course of his opinion (page 
412) that ‘“‘no one ever thought that proof of the sig- 
nature of the party is indispensable. The will may be 
proved by circumstantial evidence doubly attested. Where 
the testator has called witnesses to attest it, his will shall 
not be frustrated by circumstances he could not prevent, 
merely beeause to proof of the hand-writing of the wit- 
nesses there cannot be added proof of his own.” 

The case just referred to is the last which is to be found 
in our books upon this question. If, however, it is not 
to be considered the law, it suggests, at least from its pe- 
culiar circumstances, that the question of signature may 
come to be one to be settled by writing masters, rather than 
by lawyers, and that it may have to be decided by and by 
precisely how well aman must write in order to enable him 
to make a signature anda will at all. Should the signa- 
ture, however, be legible to one man and not to another, 
it might involve another curious point of inquiry, as to 
who was to be the arbiter, and whether the question be- 
fonged to the province of the Court or that of the Jury. 

[t is worthy of remark, moreover, because it is materi- 
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al inthe present instance that the case just quoted sub- 
stantially over-rules the case of Dunlop vs. Dunlop, and 
others which have followed in the same track in regard to 
the necessity of express and positive proof of a previous 
direction, or the insufficiency of a subsequent ratification. 
It decides that a will may be proved by “ circumstantial 
evidence, doubly attested.’ In this view, however, the 
marking and acknowledgment would be clearly evidence 
to authorize a Jury to infer a previous direction—a prin- 
ciple which is essential to the security of those who claim 
under the wills of illiterate men, because not one subscri- 
bing witness in twenty, after the lapse of years, would be 
likely to recollect the direction itself. 

It seems to me, then, that the positions that the use of 
the mark was not one of the mischiefs intended to be rem- 
edied by the act of 1833, that the object of the Legisla- 
ture was not to secure in all cases where it was practica™ 
ble the evidence which the subseription of the name was 
supposed to afford, and that they did not therefore intend 
to use the word sign in a new and exclusive sense, are 
made out by evidence approaching as nearly to the char- 
acter of demonstrations as any mere proposition in mor- 
als will conveniently admit, if the repeated declarations 
of the Supreme Court itself are to be taken as authority. 

Supposing, however, that I should have failed to make 
out these propositions, the next and last question to be 
decided is whether the act of 27th January, 1848, declar- 
ing that all wills theretofore executed to which the testa- 
tor’s name is subscribed by his direction and authority, or 
to which the testator hath made his mark or cross, shall 
be deemed and taken to be valid in all respects—provided 
the other requisites under existing Jaws are complied 
with—is constitutional ? 

I think it is obvious that whatever the law may now be, 
after the decision in Hays vs. Harden, it is at least suffi- 
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ciently apparent that until the case of Cavatt’s Appeal, 
which was decided in 1844, it was almost universally un- 
derstood that a mark was a sufficient signing under the 
provisions of the act of 1833—that the case referred to 
was a surprize alike upon the profession and the people— 
and that if Elizabeth Greenough, the testatrix, had taken 
the best professional advice in the State at the time of 
making her will, she would have been told that it was well 
executed. If that case, however, changed the law as it 
had been previously understood, it was clearly competent 
to the Legislature to restore it to its original and well un- 
derstood meaning. 

The case appears to be in all its circumstances strongly 
analagous to that of Satterlee vs. Matthewson, 168. & 
R. 169. In that case it had been previously decided (13 
S. & R., 133) that the rule of law which prevents a ten- 
ant from contesting the title of his landlord, did not apply 
to the case of a Connecticut claimant. The Legislature 
interfered at the next session by creating the relation of 
landlord and tenant between the parties, so as to bring the 
case within the rule, and the act was pronounced consti- 
tutional. The ground taken by Judge Huston, in deliv- 
ering the opinion of the Court, was that the previous de- 
cision involved the adoption of a new rule; that “a ret- 
rospective decision of a Court in the application of a new 
and unheard of rule by which to determine past contracts, 
is as objectionable as a legislative provision” —that if adop- 
ted on the score of policy, it does not mend the matter— 
that the Court have the power to rescind a rule, even on 
the second trial of the same cause, if they find it to be a 
bad one, and that if they might do so, the Legislature 
might a fortiori do the same thing, because their power is 
superior to that of the Court. This reasoning applies 
with great force to the present case, and is it seems to 
me decisive of the question, if it be sound. 
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The act is good, however, upon another principle. It 
is a confirming act. It was intended to cure an informal- 
ty in the execution, which was supposed to avoid the will 
—and it is settled by repeated decisions that such acts are 
constitutional. Thus in Underwood vs. Lilly, 10 8S. & R. 
101, it was held that an act of Assembly confirming an er- 
roneous judgment under which the title of the plaintiff 
was divested, was constitutional, and the Court there say 
that “such acts are not uncommon, and are very useful,” 
and that “retrospective laws which only vary the reme- 
dies, divest no right, but merely cure a defect in proceed- 
ings otherwise fair, the omission of formalities, §c. these and 
such like acts are clearly constitutional.” So in Barnet 
vs. Barnet, 15 S. & R. 72; Tate vs. Stoolfoos, 17 8S. & 
R. 33; and Mercer vs. Watson, 1 W. 357, it is ruled that 
acts of Assembly curing defects in the acknowledgment of 
deeds by femes covert are constitutional. Other causes 
without number are to be found to the same effect, among 
which is that of Menges vs. Wertman, 1 Barr, 223, where- 
in a Sheriff’s sale, which was utterly void, was made good 
as against the heir. See also Smith vs. Marchand’s Ex’s. 
78. & R. 260, Estep vs. Hutchman, 14 8S. & R. 435; 
Bleakney vs. Bank of Greencastle, 17 8. & R. 64, and 
Walter vs. Bacon, 8 Mass., 472. 

That the present is a mere case of informality, U think 
cannot be doubted. The mode of' signing is unquestion- 
ably one of the ‘ formalities” attendant upon the execu- 
tion, and it is so treated by the Commissioners in their 
remarks upon the bill. If the law pays respect to the 
substance—and certainly all it aimed at was to secure the 
evidence of a deliberate intent and a complete execution, 
and not to throw insurmountable obstacles in the way of 
a devise—the manner of execution is nothing but mere 
form. If it was considered, however, more important 
that the testator should subscribe his name, than that he 
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should be allowed to dispose of his property in his own 
way, then, and then only, would it be matter of substance. 

The case seems to me to stand, in this view of it, upon 
the same footing as that of Mercer vs. Watson, wherein 
it was stated that the principle settled before the statute, 
was, that the conveyance was not void, but that the gran- 
tee had failed to produce the requisite proof of the exe- 
cution—that the act dealt not with the contract but with 
the evidence, and that the party complaining had buta 
vested right in the quality and effect of the testimony. If 
ithad been provided that the mark accompanying the 
name should be understood to import a compliance, or 
that, in other words, the direction to write the name 
should be presumed from the fact of attestation, as was 
ruled in Hays vs. Hardin, or from direct proof of the 
marking and acknowledgment, which was adjudged insuf- 
ficient in Cavatt’s appeal, it would have presented the 
same circumstances precisely. And yet in effect it does 
no more. 

The case of Mercer vs. Watson moreover decides in ac- 
cordance with the principle laid down by Judge Huston 
in Satterlee vs. Matthewson, ‘the competency of the 
Legislature to declare the law retrospectively, so as to 
revise and overrule the decisions of the judicatory,” a 
principle which, as the Chief Justice remarks, had been 
acquiesced in even by the dissenting Judge in the Su- 
preme Court of the United States in the former case, and 
which he himself declares to be ‘‘ broad enough to cover 
the whole case” which he was then considering. The 
same principle is also affirmed in O’Conner vs. Warner, 
4W. & S. 227, with a limitation, it is admitted, to cases 
wherein the Judiciary have not yet fixed the meaning of a 
doubtful law.’ That limitation is, however, expressly 
confined in its operation to the case of a purchaser, and 
then only to one who has bought on the faith of a judicial 
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exposition of the law. ‘ Purchasers,” says the Chief Jus- 
tice in that case “have acted on their own interpretation 
of its meaning, and consequently on their own responsi- 
bility. They cannot, therefore, complain of violated faith 
given to the accredited act of a constitutional organ.” In 
the present case it is true that the meaning of the law has 
been recently fixed in a particular way by the Supreme 
Court. They have done it, however, since the execution 
of the will, at which period it is not, I think, to be doubt- 
ed that the law was differently understood by the Judges 
themselves. The plaintiff is not a purchaser but a volun- 
teer. He has invested nothing upon the faith of this ex- 
position, which has but divested the rights acquired by 
others under a different exposition, and conferred them 
upon him. If a third person had purchased under these 
circumstances, it would searcely, even then, have presen- 
ted a case for the application of the rule laid down in 
O’Connor vs. Warner. 

But it is objected that the act of 1848 interferes with a 
vested right. There is some difficulty, however, in de- 
termining what is meant by these terms. It is said in the 
case of Tate vs. Stoolfoos, 16 8S. & R. 36, that “it is not 
intended by a vested right that it should be a right to do 
wrong—to take advantage of a mere slip in form, where 
the transaction is a bona fide one.” In this view there is 
no such right in the present case with which it can inter- 
fere. In accordance, however, with the doctrine of Mer- 
cer vs. Watson, it was at best but a vested right in the 
quality and effect of the evidence. 

Supposing, however, that such was its effect, it does 
not follow by any means that the act is unconstitutional. 
‘In matters of civil jurisprudence,” as is remarked by the 
Chief Justice in the ease of Mercer vs. Watson, ‘stat- 
utes simply retrospective, have not been disregarded by 
the Courts, but for disobedience of some plain, palpable, 
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and pointed mandate of the Constitution,” and in the same 
case, speaking of the act of Assembly curing defective ac- 
knowledgments by married women, he says: “ althoughit 
did divest a right, it might not be unconstitutional.”’ Thus 
in Satterlee vs. Matthewson, and Menges vs. Wertman, 
the acts of Assembly involved did obviously interfere with 
rights of that description, and yet in the former case the 
act was held good on the ground of surprize, and in the 
latter upon the footing of the moral obligation. 

It is true that retrospective Statutes disturbing vested 
rights have been generally and justly condemned on the 
principles of general jurisprudence. Thus in the Digest 
it is said, nemo potest consilium suum mutare in alterius injur- 
jam, a maxim, by the way, as applicable to a Court as to 
a Legislature. The rights referred to, however, are what 
are called “ absolute vested rights.’ The doctrine is not 
understood to apply to remedial Statutes which only con- 
firm rights already existing, and in furtherance of the 
remedy by curing defects, and adding to the means of en- 
forcing existing obligations—l Kent, 455. ‘Such Stat- 
utes,” he says, ‘shave been held valid when clearly 
just and reasonable, and conducive to the general welfare, 
even though they might operate in a degree upon exist- 
ing rights, as a Statute to confirm former marriages de- 
fectively celebrated, or a sale of land defectively made or 
acknowledged.’ He adds, moreover, that ‘the legal 
rights affected in these cases were deemed to have been 
vested, subject to the equity existing against them, and which 
the Statutes recognized and enforced.”—Ibid, and see 4 
Conn. 209: 2 Pet. 627; 2 Verm. 234; 8 Pet. 88; 2 Sto- 
ry 267. 

The present case, however, was no more than a defec- 
tive conveyance by the ancestor, and the rights acquired 
by the heir may be considered as having vested, not abso- 


lutely, but subject to the equity of the devisee under that 
VoL. 1x.—No. 17. 
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conveyance. The intent of the testator may not be a suf- 
ficient consideration to raise an equity which a chancellor 
would enforce, but if the devisee is not a purchaser, nei- 
ther is the heir, and it might well be permitted to the 
Legislature in a case so clearly just and reasonable, to give 
effect to an intention which has been frustrated either 
through their own obscurity in expressing their meaning, 
or the uncertainty produced by the language of the 
Courts. 

The case of Norman vs. Heist, 5 W. & S. 171, which 
is relied on with great confidence by the counsel for the 
plaintiff, was one wherein an act of Assembly was pass- 
ed, declaring a bastard child to be able and capable to in- 
herit the estate of his mother. There, however, the act 
was merely held to be enabling and prospective, and the 
question of its constitutionality left undetermined. And 
itis worthy of remark that in that case the Courts say, 
that ‘‘ the ancestor may have designed to die intestate, 
and gave the property in effect to his heirs by so doing.” 
The Act was regarded as objectionable because it thwart- 
ed the apparent intent of the ancestor. Here, however, 
there was an undoubted intent to pass it away by will, and 
the act of Assembly merely confirms it. 

I have only to add that the cases of Bolton vs. Johns, 
and Dale vs. Metcalf, are both cases of purchasers, and 
that as against the heirs there would have been no diff- 
culty in either of them. 
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District Court of Allegheny Eo., a. 


COUNTY OF ALLEGHENY vs. THOMAS C. ROWLEY AND 
OTHERS. 


Motion for an injunction to stop the carrying on of the excavation in Grant 
street, in pursuance of the new grade. to the great danger of the walls of the 
Court House 


APRIL 21, 1849. 

Opinion of the Court, per Lowrikg, Justice : 

Much reliance is placed by the Defendants upon the 
cases of Green vs. The Borough of Reading, 9 Watts 382; 
The Philadelphia and Trenton Railroad Company, 6 
Whart. 45; Coon vs. Monongahela Navigation Company, 
6 W. & S. 113; Henry vs. The Pittsburg and Allegheny 
Bridge Company, 5 W. & 8. 85. But none of these ca- 
ses go the length of the principle contended for here. In 
the Reading case it is apparent that there had been no 
previous regulation of the street, and that the plaintiff 
had built his house according to his own fancy, without 
asking that the corporation should first regulate the grade 
of the street. In the case of Henry against the Bridge 
Company, the question whether Henry had built on the 
faith of any previous regulation does not appear to have 
been raised; and perhaps, without this, such a case would 
not again be so decided. 

It is true that, in the case of the Trenton Railroad Com- 
pany, itis said that, in such cas*s, parties cannot com- 
plain of ‘ consequential damage:”’ nut amounting to “ ta- 
king” of private property ; and this is repeated in the 
cases of the Allegheny Bridge Company, and Mononga- 
hela Navigation Company. Sut we should do great 
wrong to the opinions of the Supreme Court, if we 
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should adopt these remarks in all their latitude, irrespee- 
tive of their special meaning in the cases to which they 
apply. 

The case of the Railroad Company wasa case of mere 
annoyance by the occupation of a part ofa street fora 
railroad,—a case where damages could not have been re- 
ceived by any principle of common law, and only by vir- 
tue of clear and express enactment. The case against 
the Monongahela Navigation Company was also a ease 
where the damages was of such a character that there 
was no remedy at common law, being strictly damnum 
absque injuria, and no remedy was provided by the stat- 
ute, or, if there was, the statutory remedy was not pur- 
sued. Any expressions of the court seeming to assert 
anything beyond the requirements of the case before 
them, are subject to be modified and construed in accor- 
dance with the general principles and maxims of the law. 
And it should be observed that, in that case, one of the 
judges felt himself called upon to dissent from the lati- 
tude of the expressions used. In the case of the Bridge 
Company, the Court limit their language, as to exemption 
from liability for damages. to a case of damage, ‘ una- 
voidably” arising from the doing of the work, and allow 
a recovery for ‘‘ negligence and gratuitous injury.” 

These cases, therefore, are not inconsistent, in their 
true principle, with those wherein the City of Pittsburgh 
was held liable for consequential damages for the negli- 
gence of its officers in making excayations in the streets, 
one of which was affirmed in the Supreme Court, though 
[ have failed to find it in the books. They are the same 
in principle with the cases of Hollister vs. The Union co. 
9 Conn. R. 436, relative to the improvement of the Con- 
necticut river; Lansing vs. Smith, 8 Cow. 146, as to the 
Albany basin; Spring vs. Russel, 7 Greenl. 273, as to the 
improvement of the Saco River; and Rex vs. Pegham, 15 
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Eng. C. L. 237—all of these cases being decided upon 
the principle that the damage was of that remote conse- 
quential character not remediable at common law. 1 De- 
nio 91; 466. 2 id. 433; 3 Hill 612; 11 Met. 55; 25 Eng. 
C. L. 634; 16 East 215; 15 East 372. 

And evenif there should be thought to be some incom- 
patibility between the cases and the principles on this sub- 
ject, what matters it?) Human judgment must often fail 
in the application of principles ; but the judge’s duty is 
fully performed, if he has conscientiously and earnestly 
endeavored to be right. The law is not made up of cas- 
es, but of principles, and those principles still remain, 
even though, in particular cases, they have not been al- 
lowed their proper effect. There must always be a mar- 
gin of doubtful territory along the confines of correlative 
principles, and cases may occasionally stray over the in- 
visible boundary into a foreign jurisdiction ; but there 
still remains a jus postliminii,—a right of return to their 
native citizenship. 

It is said that consequential injuries to private property 
not amounting to a ‘‘ taking” for public use, are not with- 
inthe protection of the constitution ; and the language 
of the Supreme Court in the cases of the Trenton Rail- 
road Company and the Monongahela Navigation Compa- 
ny, is quoted in support of the assertion. But we do not 
ascertain the principles of the law or of any science by 
picking up detached sentences or opinions of its best pro- 
fessors. The language of the Supreme Court is, no 
doubt, accurate in its application to those cases, and we 
shall misunderstand itif we apply it to a case different in 
principle. It is merely saying that injuries of a character 
not remediable by the common law, or the law, as appli- 
cable between citizen and citizen, whether statute or 
common law, are not within the protection of the con- 
stitution against the public or its agents. 
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If it has any different meaning, it seems to me that it 
may have reference to that clause of the constitution 
which relates to corporations taking property for public 
use. Then it may be understood as declaring consequen- 
tial damages, arising from public works, constructed by 
individuals or corporations, cannot be ascertained until 
the works are erected, and therefore cannot be within the 
protection of that clause of the constitution which re- 
quires payment or security before the work isdone. I 
cannot say that the court intended anything of this sort, 
but the cases show that they had this clause of the consti- 
tution in their mind. 

If either of these views is correct, then these expres- 
sions are not at all inconsistent with the provisions of the 
Bill of Rights, forbidding a man’s property to be taken or 
applied to public use, without just compensation, and seeur- 
ing to every man a full remedy by due course of law for 
every injury done him in lands, goods, person or reputa- 
tion, nor with the spirit of the United States constitution 
forbidding all laws impairing contracts. They are not at 
all inconsistent with the jurisprudence of other States, 
where it is considered that, by constitutional provisions 
similar to ours, private property is protected against all 
invasion, injury, destruction or diminution, without just 
compensation. 7 Mass. 394; 12 id. 468; 2Johns. Ch. R. 
436; 5 Cow. 175: 5 Wend. 423; 13 id. 372; 17 Johns. 
195; 6 Rand. 245; 1 N. Hamp. 339: 4 id. 527; 5 Ham. 
410. Andhere I may quote the language of the court in 
the case ex parte Jennings, 6 Cow. 525, where damages 
were allowed for the diminution of a private watercourse, 
by a diversion for the supply of the Erie canal, the court 
remarking—* individual property cannot be taken, or, 
which is the same thing, individual rights impatred, for the 
benefit of the public without just compensation. Such 1s 
the language of the common law and of the constitution. 
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[It would be derogating from the justice of the Legislature 
to suppose they would stop short of providing for com- 
pensation in such a case.” 

In relation to our own State, I know of no ground for 
charging the Legislature with such injustice. The con- 
stitution designs to furnish a full and honest protection to 
private rights, and, so far as I have observed, the Legis- 
lature have so construed it and honestly regarded it.— 
Even in the cases of the Trenton Railroad Company, and 
Monongahela Navigation Company, full provision is made 
for all damages, as well direct as consequential, which the 
law regards as such; in the Railroad case the remedy be- 
ing for injury and damages sustained by reason of said 
Railroad.” Acts 1831-2 p. 92. 

The particular injury complained of in the case of Coon 
vs. Mon. Nay. Co. appearing not to have been provided 
tor, the Legislature immediately corrected their error. 
Acts 1844 p. 390. The same honest provision for all le- 
gal injuries is found in the law relating to the Harrisburg 
and Pittsburgh Turnpike road, Acts 1805-6 p. 357, which 
may be called the pattern act, its form being followed in 
most others. Also in the laws for constructing the Penn- 
sylvania Canal. Acts 1825-6 p.57. And in all acts au- 
thorizing public improvements, which I have examined, 
of which I refer toa few. Acts 1827-8 pp. 132, 301. 
Acts 1846 p. 320. Acts 1847 p. 34, and 1848, pp. 572, 
380. 

I find, therefore, no proper ground for supposing that, 
in our state, the constitutional protection of private rights 
is less regarded, by either the courts or the legislature, 
than it is elsewhere. 

It would be a monstrous doctrine, that individuals and 
corporations are liable for no consequential damages aris- 
ing from the execution of a power granted by act of leg- 
lature, except such as are provided for in the act. I know 
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of no difference in degree between statutory and common 
law rights. Both are equally entitled to protection. In 
the exercise of either, proper regard must be had for the 
rights of others. The claims of neither can rise above 
the natural rights of man secured by the constitution. 

It is a consequential injury, if I overflow my neigh- 
bor’s land by adam erected on my own land, and it is not 
less remediable, whether I claim to do it at common law 
or under a statute. It is a consequential injury, if I di- 
vert, by a drain on my own land, a watercourse naturally 
flowing through my neighbor’s, and a statutory license 
would be but a cobweb shield against the justice of the 
constitution. 

It is true that acts of assembly are sometimes passed 
authorizing public improvements, in which it is omitted 
to make full provision for injury to private rights. Bat, 
in such cases, the common remedies, existing between 
citizen and citizen in similar cases, remain, be they legal 
or equitable in form. If the statutory remedy be not 
complete, the ordinary remedies remain open to the suit- 
or. 4 Eng. Ch. Rep. 378; 11 Ohio Rep. 408, 2 John. Ch. 
R. 162. 

For this reason it is hard to imagine a case in which an 
act of assembly authorizing the taking of private prop- 
erty for public use can be unconstitutional, unless it posi- 
tively attempt to take away the right to compensation. 
It can be no objection that the act provides no remedy, 
for the constitution provides it, by securing to the person 
injured the usual remedies applicable tosuch wrongs. It 
imposes upon the Judiciary the duty of giving full redress, 
and it would, perhaps, be more in accordance with the 
spirit of the constitution that a general remedy should 
be provided for all such cases, through the courts, than 
that special remedies shall be provided in each act which 
authorizes the improvement. 
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Are the plaintiffs without remedy because the defend- 
ants are acting under the authority of the city of Pitts- 
burgh? In other words, may public corporations invade 
private rights, and the citizen have no redress? Certain- 
ly the constitution draws no such distinction, and intends 
no such immunity, even to the state itself. When the 
Supreme Court declared this city liable for the negligence 
of its agents in its improvements, and a township liable 
for injuries arising from bad roads, 5 W. &. S. 545, they 
declared the true spirit of American rights, and sustained 
the enlarged principles of modern jurisprudence. And 
it may now be assumed that public corporations as well 
as private are responsible for wrongs done under their 
authority in the same manner as individuals, 48. & R., 
16; 9id. 101; 4 Eng. Ch. R. 378; 9 Conn., 436; 3 Hill 
N. Y., 612; 2 Denio, 433; 1 id., 91; 10 Ohio, 159; 15 
id. 474; 4 Ham., 500; 1 id., 36; Wright, 603; 7 Mass., 
187; Cowp., 86; 28 Eng. C. L., 634; 3 Wils., 461; 2 
Wm. BI., $24. 

I observe that many English authorities are often cited 
in cases of this sort, to show that acts, of the character 
here complained of are not the subject of action; but 
generally they show no such thing ; and yet I think they 
have had an unhappy effect upon many of the decisions 
inthis country, when the constitutional protection has 
been overlooked. These cases do not justify the act, but 
the person performing it, because of his acting under the 
authority of parliament. But there, that authority is par- 
amount, and the fault is not that of the officer, but of the 
goverment which enjoins the duty, and to it also can the 
citizen resort for redress. But, with us, the constitution 
is paramount, and the law which authorizes an invasion 
of private property, furnishes no protection against the 
right to demand, and the duty of paying the just compen- 
sation which the constitution secures, 4T. R., 794; 6 
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Taunt. 29; 9 Eng.C.L., 227, 357 ; 32id., 27; 17 id. 236; 
13 East, 200. 

Having thus disposed of the most serious objections 
urged by the defendants, it remains to inquire whether 
the act complained of is “ contrary to Jaw, and prejudicial 
to the interests of the community and to the rights of in- 
dividuals.” 

It is not denied that the spirit of the law protects a cor- 
poration, or guasi corporation, such as the county of Al- 
legheny, equally with an individual citizen. It will also 
be conceded that the destruction of this Court House 
would be prejudicial to the interests of the community. 

Is then the act of cutting down the street, aceording to 
anew grade, without taking proper precautions to secure 
buildings erected on the path of the old grade, contrary 
to law. 

I am not prepared to say that the power of the corpo- 
ration as to fixing grades is exhausted by being once ex- 
ercised, for there is great reason and high authority against 
such a conclusion, 6 Wheat. 593. It is true that the prin- 
ciple of the Cherry Alley case, 7 Watts 450, may, at first 
glance, seem to present an analogy against the power. 
But I think there is a manifest distinction between assu- 
ming possession of another’s property, and the injurious 
use of one’s own. One may misuse his own property sub- 
ject to the proper penalty, while he is allowed no power 
at all over another’s. The corporation may abuse its 
power over the streets; but it cannot shift these streets 
over upon private property, 4 Johns. Ch. R. 53. Jt may 
be estopped by its own settlement of the /ines of ihe streets, 
yet not held to any particular degree or mode of ¢mprov- 
ing them. 

May the corporation, then, alter the grade without 
making compensation for the injury thus occasioned, or 
properly securing the buildings endangered by the alter- 
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ation? In other words, is such an act an invasion of pri- 
vate rights ? 

On this point it is not necessary to question the ex- 
treme decisions in favor of the right of digging on one’s 
own land, on the maxim cujus est solum, ejus est ab imo us- 
que ad calum. 12 Mass., 220; 10 Met. 371; nor to argue 
in favor of the reasonable use of one’s own rights on the 
maxim, sic utere tuo ut alienum non ledas. 3 Camp. 398 ; 
13 Eng. C. L. 45; 7 Watts 460; 4 Man. & Gra. 760; 17 
Johns., 92; Sid., 421. 

By the common law, an ancient building, though built 
to the line, and ancient lights opening out upon the 
grounds of another, may claim to be protected from inju- 
ry by any use of the adjoining land inconsistent with their 
enjoyment: 22 Eng. C. L. 205; 17 id. 483; 6 id. 523; 
9 id. 221. It matters not whether these particular 
eases would be recognized here as law or not. It is the 
principle that I seek the use of; and that is, wherever a 
grant is proved, or is by law presumed to exist, the right 
possessed under it will be protected ; and the party has 
his election, to proceed either in the common law or equi- 
ty form: 3 Danl. Ch. P., 1859-1875; 2 Story Eq., §926- 
958; 3 Eng. Ch. R., 49. And it may be safely said, that 
whenever a party can establish a grant of the privilege 
claimed, the court will interfere to enjoin against the in- 
fringement of the privilege, or to furnish the proper com- 
pensation: 3 Eng. Ch. R., 7; 11 id., 11; 8 Page, 351; 4 
id., 169; 2 Ves. Sr., 453. And an injunction is a proper 
remedy against all improper exercise even of lawful au- 
thority of this character: 2 John Ch. R. 463; 4 Eng. Ch. 
R. 378; 1 Baldwin, 205; 7 W. & S., 107. 

In the case before us, the fact that the Court House 
Was built upon the faith of a regulation duly made, is, in 
legal contemplation, equivalent to a grant of the right to 
have the wall sustained by the street, according to that 
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regulation. It isa grant which cannot be revoked, with- 
out compensation for the injury sustained by the revoca- 
tion. If the injury threatened is imminent, and not easi- 
ly compensated in damages, the work must be stopped 
until proper means can be taken for securing the founda- 
tions, by underpinning the walls on the most approved 
plan. 

Even if we are wrong in our judgment that the city has 
power to alter the grade once fixed, we cannot, in this 
case, we think, grant a perpetual injunction as the final 
remedy, on account of the delay of the County Commis- 
sioners in applying for it, until after a great part of the 
regulation has been executed, and many of the houses al- 
tered to suitit. Craig & Ph., 91: 1 Swans., 250; I 
Eng. Ch. R., 11; 5 Ves. 638. 

That the terrace wall will certainly fall, and at least, 
the portico with it, if the grading be completed is agreed 
by nearly all the witnesses. That the mischief is of that 
character, technically called irreparable, will not be dis- 
puted. When the catastrophe may happen, is of course, 
matter of conjecture ; and certainly, we are not bound to 
await the actual test of the judgment of the witnesses. 
We cannot allow the danger to public business, and the 
lives of the citizens attending the various courts, to be 
increased by any further excavations, until further advis- 
ed, or until the wall is properly secured. 

It is for the representatives of the city and county respec- 
tively, todecide whether this cause shall proceed toa final 
adjudication in this form, or whether they will amicably 
agree, both as to the time and manner of carrying on the 
grading and securing the wall, and leave the question of 
damages to be settled in a common law form of action. 
If they should make no arrangement, the Court will have 
to determine, if required, how near to the wall the Cor- 
poration may carry on its excavations. In the meantime, 
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the plaintiffs can have an injunction to stay the excavation 
entirely, until answer and further order, on giving bail in 
$2,000. 

Messrs. Topp and Forwarp for the motion. 

Messrs. Scu..y and SHALER contra. 


Olcott v. Hawkins--In Equity. 


Inthe District Court of the United States for the District 
of Wisconsin, having the jurisdiction of a Circuit Court. 


THOMAS W. OLCOTT vs. WILLIAM HAWKINS. 


Perpetual injunction in favor of Woodworth’s patent for planing, tonguing 
and grooving boards, &c 

This case was heard upon bill, answer, proofs and ex- 
hibits ; and was argued by Messrs. Fincu & James for the 
plaintiff, and by Messrs. A. Smit and Payne for the de- 
fendant. Ata special term held at the city of Milwaukie, 
on the first Monday of April, 1849, an opinion, of which 
the following is the substance, was delivered by MILLER, 
Judge. 

The bill represents that letters patent were issued to 
William Woodworth, in December, 1828; and were re- 
newed to William W. Woodworth, as administrator of 
said William Woodworth (the patentee) deceased. That 
by an act of Congress, approved February 26th, 1845, the 
said patent was extended. This patent is for an improve- 
ment in the method of planing, tonguing, grooving and 
cutting into mouldings, &c., either plank or boards, or 
any other material; and for reducing the same to an 
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equal width or thickness, &c. For the purpose of plan- 
ing &c. the plank or boards may be placed on, or against 
a suitable carriage, resting on a frame or platform, so as 
to be acted upon by a rotary cutting, or planing and redu- 
cing wheel; which may be made to revolve, either hori- 
zontally or vertically ; and the cutters on this wheel are 
made to cut upwards from the reduced point of the plank 
to the said surface. After the board or plank passes the 
planing cylinder, and as soon, or as fast as the planing 
cylinder has done its work on any part of the board, or 
plank, the edges are brought into contact with two re- 
volving cutter wheels, for the purpose of grooving and 
matching. The carriage, on which the board, or plank, 
are placed, may be moved forwards by means of a rack 
and pinion, by an endless chain or band; or by geared 
friction rollers. 

Assignments and conveyances from W. W. Woodworth 
to the plaintiff, through sundry persons, ‘of all his right, 
title and interest, which the said W. W. Woodworth then 
had, in and to the said exclusive privileges within the ter- 
ritory of Wisconsin, to the number of thirty-one, are al- 
leged and proven. Said assignments were recorded more 
than three months after the date of their execution. 

The defendant, in his answer, denied having made and 
set up a machine; in all its material parts substantially 
like and upon the plan of the machine described in the 
bill and letters patent to Woodworth. He further stated 
that he constructed and put in operation a machine for 
planing boards, and is still using it; and that it is nota 
violation of the Woodworth patent ; but in conformity to 
a patent to Robert Luscombe, for an improvement, &. 
He admits that he did annex to his machine, machinery 
for tonguing and grooving, which is covered by the Wood- 
worth patent. The patent to Luscombe consists of a 
moveable or receding face, which is to act in connexion 
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with a wheel, to which gouges and irons, similar to plain 
bits, are attached for the purpose of planing. 

The patent act of July 4, 1838, ch. 357 §11, provides 
“that every patent shall be assignable in law, either as to 
the whole interest, or any undivided part thereof, by any 
instrumentin writing ; which assignment, and also every 
grant and conveyance of the exclusive right, under any 
patent, to make and to grant to others to make and use, 
the thing patented, within and throughout any specified 
part, or portions of the United States, shall be recorded 
in the Patent Office within three months from the execu- 
tion thereof.” The deed from Woodworth is a grant and 
conveyance to the grantee, his executors, administrators 
and assigns, of the exclusive right, under the patent, to 
make and use, and to grant to others to make and use 
the machine within and throughout the Territory of Wis- 
consin, to the number of thirty. It is more than a mere 
license ; it is “a full consent, permission and license to 
him, his executors, administrators and assigns to construct 
and use thirty machines within Wisconsin; with authori- 
ty to commence and prosecute to final judgment, any suit, 
or suits, for the infringement of said patent, within said 
Territory, accompanied with a covenant not to construct, 
or use, or give a license for such purpose, any machines, 
within the territory. The case of Woodworth & Bunn 
vs. Wilson, 4 Howard 712, is in point. The deed from 
Woodworth to Bunn is the same as this one, except that 
Bunn was authorized to commence and prosecute suits in 
the name of Woodworth, or in his own name. The Su- 
preme Court decided that Bunn was an assignee of the 
exclusive right, within the territorial limits, described in 
his deed. 

That part of the act, requiring deeds, or assignments, 
to be recorded within three months is merely directory ; 
and except, as to intermediate bona Ade purchasers with- 
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out notice, any subsequent recording of such papers is 
sufficient to pass the title to the assignee—Brooks vs. By- 
am, 2Story’s Rep. 525; Boyd vs. Malpin, 3 McClean R. 
427. The defendant does not come within this exception. 
He does-not pretend to be a bona fide purchaser without 
notice. 

There is no doubt of the validity of the Woodworth pa- 
tent. Ithas been sustained in several Circuit Courts of 
the United States, against, probably, every other machine 
constructed, in almost every variety of shape and form, 
The Supreme Court has sustained it; and Congress, by 
a special act has extended it. It is considered a highly 
meritorious and important patent right. 

The patent to Luscombe, for his improvement, cannot 
affect the plaintiff, if the defendant’s machine is an in- 
fringement of the Woodworth patent. 

Woodworth claims, “as his invention, the improve- 
ment and application of cutter, or planing wheels, to plan- 
ing boards,” &c. He describes how the several opera- 
tions may be so combined as to plane, tongue and groove 
at the same time. The application of the planing cutters 
to planing boards, &c. together with the action of the 
other cutters constitute the invention. This invention 
consists of a combination of known mechanical powers, 
by which certain results are produced. This patent, by 
its terms, being for a new combination of existing ma- 
chinery, or machines ; and not claiming any improvement 
or invention, except the combination, unless that combina- 
tion is substantially violated, the patentee is not entitled 
to any remedy for the use of parts of the machinery. 
The enquiry is not whether any part of the combination 
has been used since the patent, but whether the whole 
combination has been substantially violated. Prouty & 
Mears vs. Ruggles, et al, 16 Peters, 336 ; Barnet & Storms 
vs. Hall, et al, 1 Mason Rep. 447; Moody vs. Fiske, 2 id. 
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112; Evans vs. Eaton, 3 Wheat. 454; Howe vs. Abbot, 2 
Story’s Rep. 190. 

The principle of two machines may be the same, and 
their form or proportions different. Their external me- 
chanism may be apparently different, and the 





mechanical powers; the mode of operation. Upon the 
question of principle we may arrive at a correct conclu- 
sion, by ascertaining what is the result which the inven- 
tion is designed to produce. Whatever is essential to 
produce the appropriate result of a machine, independ- 
ently of its mere form, is a matter of principle. By this 
combination, the board is planed upon its surface, tongued 
on one edge, and grooved on the other, by one operation. 
Now, where this is produced by a combination of the 
same mechanical powers, though the machines may be 
somewhat different in their structures, in principle they 
are the same. The frame rollers and matchers of these 
two machines are the same in principle. The only ques- 
tion is, Whether the planing part of the defendant’s ma- 
chine is an infringement of the Woodworth patent. This 
isa point of some difficulty. It involves, like almost ev- 
ery one arising in patent cases, not so much general prin- 
ciples, as the minute and subtle distinctions which occa- 
sionally arise in the application of those principles. 

The patent act contemplates two classes of persons as pe- 
culiarly appropriate witnesses in patent cases, viz: Ist, 
Practical mechanics, to determine the sufficiency of the 
specification, as to the mode of constructing, compounding 
and using the patent ; 2d, Scientific and theoretic mechan- 
ics to determine whether the patented thing is substantially 
new in itsstructure and mode of operation, ora mere change 


of equivalents. The second is by far the higher and more 
Vou. 1x.—No. 17. 
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important of the two. Allen vs. Blunt, 3 Story’s Rep. 
740. The court has been favored with the testimony of 
operatives and mechanics of intelligence ; but not suffi- 
ciently with that of experts, or men of science, which is 
generally necessary to a proper understanding of the prin- 
ciple involved. The witnesses speak generally of the 








planing wheels and of certain principles connected there- 
with: but do not enter into, either an analysis of those 
wheels from actual measurement ; or a mathematical de- 
monstration of those principles, sufficient to satisfy a 
mind enquiring after truth. 

The machine, as described by the witnesses, to have 
been constructed, according to the specifications accom- 
panying the Woodworth patent, the axis of the cylinder 
is horizontal, and the knives are used in various forms; 
and as the board passes under, and the cylinder revolves, 
the knives operate upon the principle of the adze. Up- 
on the defendant’s machine, the planing is performed by 
a Wheel which turns upon an upright shaft with knives 
and gouges set in and onthe edge of the wheel. The 
gouges on the edge of the wheel take off the the super- 
abundant stuff, and the knives finish the work. The 
board passes to, and under the planing wheel, by the same 
means as the Woodworth patent. 

The witnesses generally described the principle of cut- 
ting away the surface of the board upon the Woodworth 
patent to be that of an adze; and the principle of the de- 
fendant’s machine, to be that of a common plane travers- 
ing across the board, moving in lines parallel to the sur- 
face, which it finishes. They generally state that the two 
machines are different in principle. They speak in gen- 
eral terms of the dissimilarity of the machines, in refer- 
ence to the cylinder and the wheel; and the adze and 
the plane cut. Some of the witnesses state, that the bed 
plate in the Woodworth machine is intended to be a per- 
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fect level; and in the defendant’s, is the fullest at the line 
the cutters travel over while performing their work, and 
in form is circular. Also, that the board is depressed af- 
ter being planed, to avoid the back cut or lash. That at 
the point where the cutters strike, in the defendant’s ma- 
chine, the board is parallelled with the face of the wheel; 
and that it Was necessary to incline the board to the face 
of the wheel; and that the part of the board planed is 
depressed. ‘They have not given the court to understand 
whether the cylinder upon the Woodworth machine is a 
perfect cylinder, or not. If itis not, then the cut would 
not be strictly that of an adze. But be that as it may ; if 
the disc of the defendant’s wheel should not be exactly 
plane, but in the least dished, the appropriate motion of 
the adze is introduced. The same principle may be oc- 
casioned by adjusting the board to the face of the wheel, 
as described by the witnesses. And as the bed plate of 
defendant’s machine is not level, but highest where the 
cutters act upon the board, although they may enter as 
planes, yet they assume the adze cut in leaving the board. 
The principle is the same, whether the knives cut up- 
wards on a level board, or run level over a curved board 
highest at the point of'action. When the board is straight- 
ened the shape of the cut is the same—not level, but 
grooved. In my opinion, at the effective moment, it is 
not the plane, but the adze cut that finishes the work. 
Upon the same principle is it, when the board is inclined 
toavoid the back lash, or cut. Nor does the action of 
the wheel necessarily determine the principle, or char- 
acter of the cut. 

I ecannot see any essential difference, in principle, be- 
tween defendant’s machine, and those patented to Mc- 
Gregor and Ira Gay. Nor is there any essential differ- 
ence, in principle, between defendant’s wheel and a ma- 
thine having knives extending from a perpendicular axis, 
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and constructed so as to avoid the back lash. All ma- 
chines, constructed upon these principles, have been en- 
joined in different Cireuit Courts. Iam, therefore, of 
opinion, that the defendant’s machine is, in principle, sim- 
ilar to the Woodworth patent ; and that the whole com- 
bination, embraced by the Woodworth patent, has been 
substantially violated. 

Decree, that the injunction be, and remain perpetual. 


Supreme Gourt of Pennsylvania. 


IN THE MATTER OF GROSS’ ESTATE. 


1. Where a bequest is to children as a class, children in existence at the 
death of the testator, are alone entitled, among which posthumous children are 
to be considered. 

2. It will make no difference, in such a case, that the bequest is to childrea 


begotten or to be begotten 


HarrispureG, May 22, 1849. 

Rocers, J.—The question involved in this case, arises 
on the following clause in the will of Geo. Gross. After 
making divers bequests and devises, provided thus : ‘* The 
rest, residue and remainder of my estate not herein par- 
ticularly given, devised and bequeathed, I do give, devise 
and bequeath unto the children of my brothers (except 
George and Martin Gross) and sisters, and the children 
of the brothers and sisters of my wife, formerly Eliza- 
beth Illig, deceased, share and share alike, to them sev- 
erally and their heirs and assigns forever.”’ 

It is very clear, from the terms of the will, that the ob- 
jects of the testator’s bounty were the children of his and 
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his wife’s brothers and sisters; and inasmuch as the be- 
quest is to them as a class, those only who were in being 
at the time of the testator’s death can take. The lead- 
ing principle in relation to such a clause is, that when a 
bequest is to children as a class, children in existence at 
the death of the testator are alone entitled (among which 
posthumous children are to be considered). And it will 
be no defence that the bequest is to children begotten or 
to be begotten. 14 Ves. 574-6; 2 Williams Ex’rs, 727; 
1 Bro. C. 532; 2Co. 190; Daniels vs. Dallas, 5 Mad. 332; 
Scott vs. Harwood, Brown Ch. 470; North vs. Barbage, 
2Atk. 121; Heath vs. Heath, 2 Ves. 83; Hainsley vs. 
Chaldron, Amb. 348; Isaacs vs. Isaacs. 

The same principle is also ruled in Pemberton vs. Park, 
5 Bin. 607. Chief Justice Tilgham states the rule thus: 
when a man devises a sum of money generally, to be equal- 
ly divided among the children of A., those only who are 
in being at the death of the testator shall take; the rea- 
son is that it was the intent the legacies should be vested 
at that time, and that the legatees should then receive 
their money. Mr. Justice Yeates says: ‘‘ when the devise 
or gift to the children is general, and not limited to a par- 
ticular fund, it is confined to the death of the testator.” 
This, then, being the general rule, is there anything to 
make this case an exception? It is contended there is, 
because the devise is to the children share and share alike, 
tothem severally and their heirs and assigns forever. 
But it is difficult to distinguish this case from the rule as 
stated by Chief Justice Tilgham in Pemberton vs. Pxurke. 
There it is te be equally divided among the children: 
Here it is to be divided among them share and share alike 
—words conveying exactly the same meaning. It is clear 
these words are not intended to designate the persons 
who are to take to control the general expression, or to 
determine the time when the legacies are to vest, but are 
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designed to indicate the manner they are to hold, viz: 
share and share alike, and the quantity of their respective 
interests in the legacies, viz: an absolute estate. There 
is, therefore, nothing in these words to exempt the case 
from the operation of the general rule. It is, however, 
insisted that the point is ruled in Sevor vs. Bernett, a case 
not yet reported. But that case is clearly distinguishable 
from this. Sevor vs. Bernett, was decided on the peculiar 
wording of the will indicating an intent to give to the chil- 
dren first, but if they were dead, then by description to 
the legal heirs, as descriptive of those entitled to take. 
The words of the will were: “I give and bequezth one 
fourth part thereof to the children or legal heirs of my 
brother David Sevor in equal shares alike.’ In this case 
is used the copulative. 

It was supposed the legal heirs were intended in case 
of death, and that therefore grand children came within 
the description, and were entitled to take. Nor do we 
see anything in the operation of the act of 6th May, 1844, 
which interferes with this construction. The act was in- 
tended to prevent a vested legacy from lapsing by death, 
which cannot apply here, as the legacies did not vest at 
all until the death of the testator. 

Decree affirmed. 


Party Wails. 


[ Reported for the American Law Journal by F.C. Bricutry, Eaq.} 


Eicuerr vs. WALLAcr.—In this case, the District Court for the city 
and county of Philadelphia, on the 15th of September, 1549, affirmed the 
point decided by the court of Common Pleas, in Brierly vs. Tudor, 2 Am- 
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Law Jour. 191, viz: that on the completion of a building erected by con- 
tract, the party walls are the property of the owner of the house, and 
not of the contractor; and that the latter is not entitled to compensation 
from the builder of an adjoining house, who makes use of the party walls 
erected by the first builder. The opinion of the Court was delivered by 
Finpuay, J. citing Davids vs. Harris, 9 Barr, 501. Brigurny for plain- 


if—Famcame for defendant. 


Cox vs. Witterrs.—tIn this case, the Court of Common Pleas o¢ 
Philadelphia county, sitting in equity, decided that they would restrain, 
by injunction, a builder from using his neighbor’s party wall, before pay- 
ment of a moiety of the cost thereof.* October 6th, 1249. 

Party walls in the city of Philadelphia are regulated by the act of 27th 
February, 1721, 1 Smith, 124; in the district of Southwark by act of 18th Apr.. 
1792, 3 Smith, 134; in Moyamensing by act of 24th March, 1812, 5 Smith, 345; 
in Spring Garden by act of 22d March, 1813, 6 Smith, 40; in the Northern 
Liberties by act of 16th March, 1819, 7 Smith, 184; in Kensington by act of 
ith March, 1820, Pamph. 58: in the district of Penn by act of 17th February 
1847, Pamph. 116: in Richmond by act of 27th February, 1847, Pamph. 183; 
in Bridesburg by act of Ist April, 1848, Pamph. 1849, p.720; and in West 


) 


Philadelphia by act of 5th April, 1849. Pamph. 409. 


Supreme Court of New Dork 


FIRST JUDICIAL DISTRICT. 
Present, Jones, Pres. Just—Hvurvtevut, and Epmonps, Justices |{ 


GENERAL Term, New York, Sept. 1849 


Powell and others v. Striker, late Sheriff of Kings county. The steam 


engine, worms, tubs, and apparatus erected forthe purpose of a distillery, 


and used therewith, but which may be removed without damaging the 
building, although not fixtures as between landlord and tenant, may be so 
as between the owner of the fee and a mortgagee. 

In the latter case, articles purely personal in their character, and not 


indispensable to the distillery, are not fixtures. 

Horatio N. Carr v. Lester D. Moore. On a contract for a sale of the 
good-will and furniture of a hotel, in which the several parties bind them- 
selves to the performance, under pain of $500; such sum isa penalty, 
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and not a measure of damages; and the vendor, never having surrender. 
ed or been disturbed in his possession, but retaining both hotel and furni- 
ture without change, his damages for the refusal by the vendee to perform 
are merely nominal. 

Alerander C. Barry ads. Voir Clirehugh. The rule, that a bond giv- 
en in restraint of trade is void, does not apply to a bond given by one who 
has pirated ona patent right to the patentee, conditioned that he will not, 
during the continuance of the patent, manufacture or vend in any place 
the patented article, or any thing in imitation thereof. 

Craig § Dellicker v. Samuel Cockroft. A note promising to pay acer- 
tain sum “for value received, according to certain articles of agreement,” 
is a valid promissory note, not payable on acontingency, or out of a par- 
ticular fund ; and the words “according to certain articles of agreement,” 
relate merely to the consideration going to show the nature of the value 
received, and do not relate to, or in any way qualify the promise to pay, 
which is absolute of itself. 

Jeremiah M. Wardwell ads. Thaddeus A. Lawrence. In an action by 
the lessee against the lessor, for breach of the contract of letting, in not 
permitting him to take possession pursuant to the lease, it is not compe- 
tent evidence in respect to the damages that the lessee had been offered 
@ certain sum for his lease. 

Jacob Acher, Sheriff v. Susan Ledyard. A pleato an assignment of 
errors, which avers only evidence of a fact and not the fact itself, cannot 
require from a replication thereby, any more than a denial of the aver- 
ment. 

John Bacon v. William H. Townsend. In an action for malicous prose- 
cution, for being arrested on a charge for a felony, the mere fact that the 
accused was discharged from the recognizance given by him on his arrest, 
is not a termination of the prosecution so as to warrant this action. 

The question of probable cause, where there is no dispute as to the 
facts, is a question of law for the court to determine; and in such case it 
is competent for the court, at nist prius, toorder a nonsuit, on the ground 
that there was no want of probable cause. 

Robert Prince ads. Joseph Doncourt. Inacase where goods are left 
with a party, under circumstances which do not necessarily imply a right 
to claim compensation for storage, if, upon a demand of the goods, the 
party having possession absolutely refuses to deliver them, without saying 
any thing about his claim to storage, he will be regarded as having waived 
his claim. It is only in cases where the right to compensation for storage 
is @ matter well understood by both parties, such as warehouse keepers 
and the like, that such a refusal would not be a waiver. 

Andrew S. Garr v. David Selden. Words imputing to a professional 
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man want of skill or ignorance in a particular case, are not per se action- 
able. To be so, they must have been spoken of him generally. But 
words imputing want of integrity are actionable per se, whether spoken 
of him generally, or in reference to a particular transaction. 

Where the words imputed are declared on as having been uttered un- 
cer circumstances which might render them privileged, they will not be 
so held on demurrer, where the declaration also avers that they were 
ased maliciously, and were not pertinent to the matter in issue. 


Supreme Eourt of Cennessee. 


RIGGS’ USE, vs. SHIRLEY.—_COVENANT. 


SEPTEMBER, 1849. 

The defendant in this cause craved oyer of the covenant 
sued on, and demurred to the declaration. The court 
sustained the demurrer, and the plaintiff appealed. 

The writing sued on is a bond for $250, with the con- 
dition, that if Shirley should pay all costs and damages, 
and keep Riggs harmless ina suit which Riggs had in 
court, then the obligation was to be void ; otherwise to 
remain in full force and virtue. 

GREEN, J., delivering the opinion, held, that the contract 
is not necessarily an unlawful one. It may possibly have 
been the interest and duty of Shirley to save Riggs harm- 
less in the suit then pending, and pay all costs and dama- 
ges. The liability of Riggs may have arisen in conse- 
quence of a suretyship for Shirley, in which case he was 
bound in duty to save him harmless. Or they may have 
stood in such relation to each other, as that by law, they 
might assist one another in the defence of suits. If the 
defence relied on exists in fact, it must be made by plea. 

Judgment reversed and cause remanded. 
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Medical Jurisprudence. 


The American Journal of Medieal Science, for Octo- 
ber, 1849, contains a case of successful extirpation of a 
fibrous tumor of the right ovary, by the large peritoneal 
section. The operation was performed by Professor W. 
L. ATLer, of Philadelphia. Professor Atlee possesses 
the rare combination of the most enlarged medical 
science and the highest surgical skill. His eminence, and 
his great abilities, render his views and practical demon- 
strations of the advantages of anwsthetic agents particu- 
larly interesting. We, therefore, make the following ex- 
tracts from his account of the operation, as contained in 
pp. 339, 341, 343, 346, 347 of the Medical Journal of 
Sciences. [Ep. Am. Law Jour.] 


“At 10 o’clock A. M., January 15, 1349, all the arrangements for the 
operation being ready, I stated to the medical gentlemen present what I 
had before stated to my patient. Dr. Grant, as my principal assistant, 
and Drs. E. A. Atlee, Darrach, Meckley, McIntyre, Kashi, Hunter, and 
Gobrecht, and Messrs. Murray and White, medical students, with sever- 
al female friends, were present. After the patient was placed upon the 
table in the proper position, thirty or forty drops of a mixture of one part 
chloroform and two parts of ether were poured into a handkerchief, fold- 
ed like a funnel, which was placed loosely over the mouth and nose, 80 
as not to exclude atmospheric air, in which way she inhaled it until she 
lost sensibility, requiring, for this purpose, not over one minute. [I per- 
mitted her to become perfectly unconscious for the first incision, as it ne- 
cessarily would be a very extensive one, and through the most sensitive 
tissue. Immediately upon the full action of the chloroform being estab- 
lished, I made an incision, extending from the symphysis pubis, across the 
tumor, below the sulcus, to the middle of the crest of the ileum on the 
right side. This incision was curvilinear, its convexity presenting down- 
wards, its greatest distance from the sulcus about three inches, while its 
two extremities approached the sulcus, so that the incision represented 
the arc of acircle, while the sulcus represeuted its chord; or, in other 
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words, the former was the bent bow, and the latter its string. The incis- 
ion was sixteen or seventeen inches long, and was at once boldly carried 


down to the surface of the tumor through all the intervening tissues.”’ 


. * * * . * ca + 


“ The omentum, which was largely about the wound, was now spread 
evenly over the intestines, and the wound was brought together, and se- 
cured by eight needles with twisted sutures, between which were placed 
numerous strips of adhesive plaster—the two ligatures being brought out 
at the nearest points. Over these was laid a thick napkin soaked with 
luke-warm water, and over all was applied a figure of eight bandage, in- 
cluding the right thigh. The patient had her clothing changed, and af- 
terwards carried to bed. The uterus was replaced in the pelvis. A few 
teaspoonfuls of brandy and water were given to her, although there was 
no evidence of great prostration, her pulse having remained good to the 
last.” 

“The patient, although under the influence of aniwsthesia, sulficiently 
to destroy all sensation of pain, retaiued a certain amount of conscious- 
ness, as she conversed with me most of the time during the operation in 
reference to its various stages; and when the tumor was removed, she 
asked if it was out, and requested to see it. It was immediately lifted up 
and shown to her.” 

“The intestines remained perfectly quiet. The stomach and dia- 
phragm were equally undisturbed. There was no action of the abdomin- 
al muscles. Everything about the abdomen seemed almost as passive as 
in the subject on the dissecting table during the whole operation, which 


lasted thirty-seven minutes. The temperature of the room was kept at 


. * . * * , * * 


about 20 deg. Fahrenheit.” 
. 

* The tumor weighed eight pounds, measuring round its greatest cir- 
cumference two feet three inches, and round its least, twenty-three 
inches. It is fibrous, or fibro-cartilaginous, and, in most of its character- 
istics, resembles the tumor I removed from Miss L. P. in 1834."—[See 
Am. Med. Jour., April, 1345, p. 320. ] 


* ‘ * * 


“With regard to the use of chloroform in gastrotomy, I would remark 
that it is likely to strip this operation of some of its dangers. Such per- 
fect quietude of the diaphragm, of the abdominal muscles, and of the vis , 
cera, is maintained, that the operation is greatly simplified and facilitated. 
It does away with the necessity of constantly handling the ejected bowels 
to keep them out of the road of the surgeon’s knife, a circumstance, in 
itself, calculated to induce inflammation of the peritoneum, in conse- 
quence of the greater or less contusion, by this means, of the coats of the 
These tender viscera, also. in not being expelled from the 


intestines. 
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cavity of the abdomen, are not exposed so much to the irritating offects 
of atmospheric air and diminished temperature, other causes for inflam- 
mation. Besides, the operation is not accompanied with, or followed by 
that shock to the system which almost invariably is connected with it un- 
der other circumstances, and which is succeeded by a corresponding re- 
action tending to inflammation. And it also enables the operator to do 
without an opiate to quiet the peristatlic action of the bowels at the time 
of the operation. These effects were fully illustrated by the above case, 
and also by two other more recent cases, which | expect to report in the 
next number of the Journal. The use of anesthesia, therefore, is calcu- 
lated to render gastrotomy a much less dangerous operation. 

* In consequeuce of the muscular excitement occasionally induced by 
the inhalation of ether, [ have never been reconciled to its use; and have 
therefore, always preferred the employment of chloroform. The latter I 
have used very frequently without producing any alarming symptoms. 
In two cases, however, in which I administered it, soon after its introduc- 
tion in surgery, it was followed by unpleasant results. Both patients were 
ladies. One of the operations was a subcutaneous section of a ganglion 
on the wrist joint, the other the extirpation of an encysted tumor on the 
arm. In both, after the effects of the chloroform went off, syncope im- 
mediately supervened, which was followed by vomiting undigested food, 
and subsequent speedy recovery. In both cases, the chloroform had been 
inhaled soon after taking a meal, and had the effect of arresting digestion. 
Since then, I have never given it on a full stomach, and no such effects 
have followed. 

“ Although I have said that no alarming symptoms have ever happened 
in my hands from the use of chloroform, I have, notwithstanding, ceased 
giving it by itself, in consequence of several cases of death from it having 
been reported. I now substitute a mixture of one part chloroform with 
two parts of ether, liquid measure, which has a most delightful effect up- 
on the patient. ‘The too great sedative action of the chloroform is coun- 
teracted by the stimulating effects of the ether, and, rice versa, the too 
stimulating action of the ether is counteracted by the sedative effects of 
the chloroform. From half a drachm to two drachms will accomplish 
the object in from one totwo minutes. So soon as sensation is destroy- 
ed, I withdraw entirely the agent, allowing only the respiration of pure 
atmospheric air. I consider a linen handkerchief or napkin, ironed 
smoothly, and folded in the form of a funnel, so as to enclose the nose and 
mouth loosely, infinitely superior to all other contrivances for its admin- 
tration, and also safer. It never completely excludes atmospheric air, and 
consequently prevents the asphyxia likely to be induced by the undiluted 
anesthetic vapour. 
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“T observe that Dr. Warren, of Boston, uses two parts of the purest 
alcoho! with one part of chloroform. My colleague, Professor Gilbert, 
who first employed these agents mixed, uses one part of chloroform with 
seven parts of ether. I think they, and others, upon trial, will much pre- 
fer the mixture which I am in the habit of employing.” 


American Decisions in England. 


The August number of the London Law Magazine, in 
noticing Mr. Angel’s Law of Carriers, makes the follow- 
ing remarks respecting the value of American decisions. 
We have had occasion, more than once, to notice the 
enlarged views which exist among the LEGAL pro- 
fession in England. The mists of prejudice, which 
prevail so generally in that country, against everything 
American, appear to be dispersed before the ‘“ gladsome 
light of jurisprudence.” [Ep. Am. Law Jour.] 


‘* We consider it a great recommendation of this work that it contains 
a body of decisions by the different courts of America, on the several 
subjects of which it treats. They are added to the decisions of our Eng- 
lish courts on this subject, and they will not suffer by comparison. The 
greater part of the judgments delivered by the judges in America exhibit 
vigorous, acute, and sound reasoning, and an intimate familiarity with all 
the cases, both in England and in America, which have decided, or can 
assist in deciding, the question before them. 

We are persuaded an English advocate will find in these judgments 
muc’; to assist him in discussing before an English tribunal the subjects 
involved in those judgments. We know they cannot be quoted in an 
English court as authorities, but the day is past when a judge would in- 
terrupt a counsel who was citing a foreign writer as affording an illustra- 
tion of the principle for which he contended. We can recollect the no- 
ble and learned lord, who presided on the trial of Col. D'Espard, inter- 
rupting Mr. Sergeant Best, who in his defence cited a powerful passage 
from the writings of Montesquieu. We have too high an opinion of the 
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enlarged and enlightened minds whichare to be found on the benches of 
our superior courts, to doubt their readiness to receive assistance from 
cultivated and enlightened judges, in whatever part of the world they 
administered justice. It may be added, that the very frequent inter- 
course by water between different parts of the extensive territories of the 
United States, in addition tothe great intercourse between the United 
States and distant foreign states, has perhaps furnished a greater variety 
of questions and more numerous decisions on the duties and liabilities of 
carriers by water, and the rights and remedies of passengers, than have 
arisen in England: hence from those decisions much valuable assistance 


may be cerived.” 


Rev. Dr. Boardman’s Sermon 


TO THE LEGAL PROFESSION. 


We have received from a professional friend, and have perused with 
much pleasure, this able and valuble production. The tribute to the memory 
of the late Cuartes Cuauncry, Esq, is well deserved. The great abil- 
ities and the many virtues of the deceased were beautifully pourtray- 
ed by Wa. H. Dituinenam, Esq. in an able address, delivered before 
the Alumni of a New England College, in 1835, at atime when Mr. 
Chauncey stood forth as one of the honored fathers of the Philadelphia 
Bar. His death will Jong be lamented by his fellow citizens. 

In the Sermon of the Rev. Dr. Boardman, we were pained to perceive 
that the learned Divine had become acquainted with some phases of 
professional character, which we supposed did not exist to so great an ex- 
tent as to call for such severe, public, but just animadversion as is to be 
found in his address. It seems, from the address, that ‘‘ no inconsidera- 
ble number of those who write themselves *‘ Attorney at Law,’’ greatly 
misconceive the nature and objects of the legal profession,’ pursuing the 
law “not as a science, but a trade—not a trade even, buta system of 
trickery—coming to the bar as a gambler to his club, to be honest where 
it is politic, and to practice fraud and chicanery where chicanery and fraud 
promise larger gains.” In the course of thirty years close and intimate 
connexion with the legal profession we have met with but very Few who 
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answer the description thus given. Such unprincipled pettifoggers are, 
we believe, but rarely to be found. There is something enobling in the 
science of the law—and something wholesome in its practical teachings, 
which are not without the most salutary influence upon its ministers. 

In defining the moral duties of the lawyer, the learned Doctor speaks, 
inthe main, like a Christian, and his sermon will doubtless do much good. 
We regret, however, that he has not been more guarded in his language, 
while discussing a subject so delicate and important. We are told by Dr. 
Boardman that the lawyer ‘ may seize upon technical informalities in the 
proceedings of the other side—may avail himself of all the advantages 
which the law will allow him for vindicating his client and BAFFLING his 
opponent !” 

No pious lawyer—no one of reputation for integrity will avail himself 
of any of the “ advantages” and “technical informalities” referred to, for 
the purpose of “ baffling’”’ his opponent, unless, in his conscience, he is 
satisfied that the high purposes of justice can only be sustained by such a 
course, in the particular case in which it is adopted. A man, when sued 
upon a bond, has a legal right to compe! the plaintiff to produce the sub- 
scribing witness to prove the execution. He is morally justifiable in tak- 
ing this advantage, tf he did not sign the bond, or if the subscribing witness 
ts cognisant of any fact connected with the erecution of the instrument which 
is material to the justice of the case. Butif the attorney knows that his 
client signed the bond, and that the presence of the witness is not neces- 
sary to any purpose of jutice, it would not be sanctioned by professional 
ethics, to take any such legal advantage of his opponent. Thata lawyer has 
alegal right to take all legal advantages to baffle his opponent is not deni- 
ed. But we are now in the higher forum of Picty and Morality. And 
no member of the bar can indulge habitually ina practice which would 
seem to be sanctioned by the Rev. Dr. Boardman, without degrading him- 
self among Christians, and entirely losing caste with his professional 
brethren. It is presumed that the author of the sermon intended to 
qualify his remarks, by limiting such practices to cases in which truth 
and justice could not otherwise be maintained. 

With these remarks, we insert the following paragraph from the Ser- 
mon. 


“Should you take up the cause, whether on your own conviction or 
from our svlicitation, it is no less less due to us and to society, that you 
should conduct it throughout in a fair and honorable manner. It is not 
meant by this that a lawyer is to assume the functions of a judge, and 
take both parties under his protection. He stands before the court as the 
representative of one of the parties, and he is bound to omit no legitimate 
means which may promise to benefit his client. He may suggest argu- 
ments which are not conclusive to his own mind: the court will allow 
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them their due weight. He may seize upontechnical! informalities in the 
proceedings of the other side. He may avail himself of all the advantages 
which the law will allow him for vindicating his client and baffiing his op- 
ponent. But he may not bring into the conduct of his cause a malicious or 
vindictive spirit. He may not needlessly blacken the character of the 
opposing party. He must not impugn the veracity of witnesses, whose 
only fault has been their modesty or their timidity. He must not seek to 
carry his cause by misrepresenting the facts, or by poisoning the minds of 
the court and jury against the antagonist client on personal or party 
grounds aside from the merits of the issue on trial. These, and all simi- 
lar expedients, are incompatible with that integrity which is at once the 
ornament of the Bar and the safeguard of our rights. And they will disap- 
pear just in proportion as our courts become transfused with the purity 
and benignity which accompany a cordial reception of the gospel.” 


BARR’S REPORTS. 


By the act of 11th April, 1345, the reporter of the decisions of the Su- 
preme Court is required to publish the same with type, and on paper as 
good as those decisions of the said court, last heretofore published (Watts 
& Sergeant,) and to furnish the same to the public, well bound in law 
calf binding, each volume to contain not less than 550 pages, at four dol- 
lars per volume. Many suppose they receive the same amount of print- 
ed matter in a volume of Barr for $4, for which $35 was charged by the 
publishers of Watts & Sergeant; but it is not so. The pages of the lat- 
ter work were printed with solid type, each page containing 48 lines ;— 
the pages of Barr are leaded, thereby reducing the number of lines to 
42, thus making an actual difference in favor of Watts & Sergeant of 78 
pages of printed matter in a volume of 550 pages. This can hardly be 
considered a compliance with the spirit of the act of Assembly, and is 
certainly no gain to the purchasers of the Reports. It is hoped the above 
may be remedied in the next volume. 

A Memeer oF THE Bar. 





